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COVID-19: New Cases
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Wisconsin

USA

Source: New York Times



Key Risk Indicators to Monitor

10

1. Trajectory in Other Countries

Cases

Deaths

2. Domestic Hotspots and Events

“Six COVID outbreaks reported at 5 Oakland County schools”

“Duke University under a mandatory schoolwide quarantine 
amid frat party-linked coronavirus surge”

“Officials, Experts Warn of Possible U.S. Plateau in Covid Cases”

3. COVID Variants Proliferating

“CDC: COVID-19 Variants Pose ‘Real Threat’ to Vaccine Progress”

Italy

New York Times: “Italy imposes lockdown 
measures as cases spike across Europe”

“Infectious Disease Expert: COVID Variants ‘A Whole New Ballgame’”

“More Cases of UK COVID-19 Variant Found in Wisconsin”



Fighting COVID-19: Three Priorities
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Treatments Vaccines

Testing



Vaccines: Uneven Progress
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Vaccines: 3 Options
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Pfizer
● Type: mRNA
● Dose: Two doses 21 days apart
● Efficacy: Decreased risk of moderate to severe 

COVID-19 disease by 95%. Reduced the risk of 
hospitalization by 100%.

● Source: CDC

Moderna
● Type: mRNA
● Dose: Two doses 28 days apart
● Efficacy: Decreased risk of moderate to severe 

COVID-19 disease by 94.1% efficacy. Reduced the 
risk of hospitalization by 89%

● Source: CDC

Janssen (Johnson & Johnson)
● Type: viral vector
● Dose: One dose. It takes 28 days after vaccination for your body to build immunity.
● Efficacy: Decreased risk of moderate to severe COVID-19 disease by 72% in the U.S. and 64% in South Africa, where a 

highly contagious variant is causing the most cases. The vaccine also reduced risk of severe disease by 86% across all 
regions studied and reduced the risk of hospitalization and death by 100%.

● Source: Johnson & Johnson



Vaccines: Eligibility vs. Availability
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Wisconsin says restaurant 
workers vaccine eligible, 

Milwaukee initially disagrees

Eligibility groups and timing are determined by DHS  
https://www.dhs.wisconsin.gov/covid-19/vaccine-about.htm

Gov. Evers: Everyone in 
Wisconsin will be vaccine 

eligible May 1

WIsconsin’s Next Vaccine 
Group Will Be Eligible 

Monday



Vaccines: Where?
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State Vaccine Map: https://www.dhs.wisconsin.gov/covid-
19/vaccine-map.htm

Community Sites

● 500+ in Wisconsin -- 40% 
closed to the public

● Appointments required

On-Site Clinics

DHS now encouraging on-site 
workplace vaccination clinics -- 
convenient, efficient, visibility to 
vaccination status of employees.



Vaccines: Common Questions
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Should I get it? 

Should my employees get it?

Is the vaccine safe and effective?

Are there side effects?

What changes once I get it? Is it 
a return to normal for my 
workplace?

Vaccinate; don’t 
vacillate. 
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Fighting COVID-19: Layers of Safety

18

Increased 
Sanitization PPE

Social
Distancing

Low-to 
No-Contact Rapid Testing

Vaccinations

Risk Mitigation
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COVID-19 Testing
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Rapid Antigen: Diagnostic test that detects the surface protein of the virus. 
Sample collected with nasal swab. Results in 15 minutes.

Rapid Antibody: Finger-stick blood test detects if you have produced 
antibodies to COVID-19, helping you understand if you have ever had the 
virus with even mild or no symptoms. Results in 15 minutes.

PCR: “Gold standard” Polymerase Chain Reaction diagnostic tests to detect 
live virus. Sample collected with nasal swab. Results in 24-48 hours.



Effective Use of Tests
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Disease progression and antibody response
*

Role for Comprehensive Testing

• Viral curve peaks at day 10-14
• PCR/Antigen (detect virus) 

effective day 5-14 
• Antibody test effective day 7
• Overlap between tests day   

7-14 provides opportunity in 
detection

• Combined test approach can 
allow for 100% detectiona)

• Levels of SARS-CoV-2 RNA and Antigen, IgM and IgG after infection.
• a) Cell Rep Med. 2020:100099. doi:10.1016/j.xcrm.2020.100099

Source: Interpreting Diagnostic Tests for SARS-CoV-2 - JAMA. 2020;323(22):2249-2251. 
doi:10.1001/jama.2020.8259 
Serology characteristics of SARS-CoV-2 infection since the exposure and post 
symptoms onset - is version posted March 27, 2020. 
.https://doi.org/10.1101/2020.03.23.2004170



COVID-19 Testing: Why?

• Manage risk to reopen, and stay 
open, safely

• Deliver actionable data to design 
protocols and programs

• Instill employee and customer 
confidence, comfort and trust

• Slowing spread: Helping you 
know where the virus is, and isn't

22

Provide a safer workplace during uncertain times 



COVID-19 Testing: Why?
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“When schools implement testing combined with mitigation, they can detect 
new cases to prevent outbreaks, reduce the risk of further transmission, and 
protect students, teachers, and staff from COVID-19.”

"For congregate care settings, like nursing homes or similar settings, repeated 
use of rapid POC testing may be superior for overall infection control compared 
to less frequent, highly sensitive tests with prolonged turnaround times."

“Widespread and frequent rapid antigen testing (public health screening to 
suppress outbreaks) is the best possible tool we have at our disposal today—
and we are not using it.” -- Dr. Michael Mina, Harvard T.H. Chan School of Public Health



COVID-19 Testing: Why?
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“Testing is an effective tool to help us 
stay safe and ensure business continuity 
as we manufacture lifesaving medical 
devices. It also upholds our role as a 
responsible employer for the greater 
good to our employees, the community 
and customers.”

“Testing was always 
important to us. We 
even purchased our 
own equipment 
thinking we could do 
this ourselves … but 
realized this was going 
to be difficult.”

“Our business is face 
to face. That is why I 
wanted to make sure 
our people and their 
families have peace of 
mind heading into the 
holidays.”

“We wanted to add another layer of 
protection for our students, families and 
staff members. Baseline testing really 
gave us peace of mind to open back up, 
and we received a lot of comments from 
staff who appreciated that.”

“Our ultimate goal is to keep students 
and teachers in the classroom, and we 
want to do it as safely as possible. The 
rapid testing gives us another way to 
protect our community. Our faculty, staff, 
students and families really appreciate 
the peace of mind.”
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COVID-19 & Vaccinations:  
Legal Implications
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Most Frequently Asked Question:
What Are Other Employers Doing Re: Vaccines?

• Some are considering mandates, subject to exemptions. 
• Some are considering encouragement, ranging from 

persuasion campaigns to incentives.
• Some are considering making vaccines available (or time 

available to get them) without expressly endorsing them.  
• Some are taking a “wait-and-see” approach, particularly 

before vaccines are widely available to all workers.  



COVID-19 Vaccinations and Employment:  
EEOC Latest Guidance

• On December 16, 2020, the EEOC updated its Q&A to include 
guidance on COVID-19 vaccinations. 

• The EEOC vaccine guidance addresses the following:
• Americans with Disabilities Act (ADA);
• Title VII of the Civil Rights Act;
• Title II of the Genetic Information Nondiscrimination Act (GINA).

• EEOC has indirectly confirmed that a mandatory vaccination policy 
(subject to disability and religious exemptions), as we sit today, is 
lawful.



Can employees be terminated for refusing to be vaccinated?   

• Maybe: “If an employee cannot get vaccinated for COVID-19 because 
of a disability or a sincerely held religious belief, practice, or 
observance, and there is no reasonable accommodation possible, 
then it would be lawful for the employer to exclude the employee 
from the workplace.” - EEOC, What You Should Know About COVID-19 
and the ADA, the Rehabilitation Act, and Other EEO Laws, December 
16, 2020.  

• Can employers make COVID-19 vaccination a condition of 
employment (pre-hire/post-offer)?

• Generally, yes—if subject to same reasonable accommodation 
obligations under ADA and Title VII.



Vaccinations and the ADA

• Per the EEOC:
• The vaccination itself is not a medical examination.
• Employers asking for proof of receipt of COVID-19 vaccine does 

not constitute a disability-related inquiry.
• However, pre-screening vaccination questions (asked of everyone) 

may implicate ADA’s provisions regarding disability-related inquiries.
• Employer’s questions could be invasive and violate ADA.

• Instead:  invite all employees to come to HR if they believe they may 
have a disability or a sincerely held religious belief that would prevent 
them from being vaccinated.  



COVID-19 is a “Direct Threat”
• Per EEOC, ADA allows employers to have as qualification standard “a 

requirement that an individual shall not pose a direct threat to the health 
and safety of individuals in the workplace.”

• Direct Threat Test:
• Duration of risk;
• Nature and severity of potential harm;
• Likelihood that potential harm will occur;
• Imminence of potential harm.

• Based on CDC findings, EEOC has determined that COVID-19 meets direct 
threat definition.  

• So: if unvaccinated employee may expose others (customers, fellow 
employees, or general public) to virus at workplace, direct threat test is 
satisfied.  



Required Exemptions 
for Mandatory Vaccine  Policies

• EEOC says certain exemptions must  be provided: 
• Accommodations for employees with disabilities that 

prohibit them from getting vaccinated.
• Sincerely-held religious beliefs must be 

accommodated.
• No exceptions for secular or medical beliefs about 

vaccines.



Required Exemptions 
for Mandatory Vaccine  Policies (cont.)

• This does NOT guarantee a right to opt out of vaccination—
only the right to interactive process to assess if 
accommodation is possible without imposing “undue 
hardship” on the workplace.

• Undue hardship:  More than a de minimis cost or burden on 
the employer.

• Note:  It may be difficult to argue “undue hardship” will be 
caused with regard to accommodations that have been 
working thus far.  (e.g., telework)  

• BUT:  employees are not necessarily entitled to the particular 
accommodation of their choice. 



Disability Exemptions from Vaccine Requirement 
• What if employee requests exemption due to disability?

• Request documentation from the employee’s medical 
provider to confirm nature of specific disability and need for 
accommodation.  

• Engage in Interactive Process:  Work with employee to find 
reasonable accommodation absent undue hardship. 

• Accommodations may include telework, change of work 
location, transfer to a different position (even at different pay 
rate).



Religious Exemptions from Vaccine Requirement under Title VII

• Per EEOC, exemption must be granted to employees who 
have sincerely held religious practice, belief, or observance.

• Employers should ordinarily assume a religious request is 
based on a sincerely held belief. 

• Employer may request additional supporting information if 
employer has objective basis for questioning the sincerity of a 
particular belief, practice or observance.



What is the impact of EUA status on ability to mandate?

• Emergency Use Authorization (EUA) approval by FDA does 
not seemingly affect ability to mandate:

• Before the EUA drug is administered, individuals must be 
“informed” that the product is subject to an EUA, told the benefits 
and risks of the product, and given the “option to accept or refuse 
administration of the product.”  21 U.S.C. § 360bbb-3(e)(1)(A)(ii).  

• Q:  Does this “option” mean that the vaccine cannot be mandated? 
• A:  This language requires that the patient be given “informed 

consent” in the medical sense; it does not address employer rights.     



HIPAA, Record-Keeping and 
Confidentiality Issues for Vaccines

• HIPAA only applies to “covered entities”.
• Health plans—includes self-funded company plans;
• Health care clearinghouses;
• Health care providers.

• Most of you will not be covered entities.  You do not become a 
covered entity by:

• Requiring employees to be vaccinated;
• Noting vaccination status in a personnel file; or 
• Having an on-site vaccination clinic.   



HIPAA, Record-Keeping and 
Confidentiality Issues for Vaccines

• However, even if you are not a “covered entity” subject to 
HIPAA, you should still treat and store information 
confidentially.  

• How can HR find out if an employee has been vaccinated?  
• Ask the employee or get an authorization.   



SHOULD employers mandate COVID-19 vaccinations?  

39



Mandating Vaccines vs. Voluntary Approach

Mandating:

• Get and stay open!
• Benefits public health with higher vax rates.
• Protects worker health.
• Reduces costs of absences and lost 

productivity.
• Possible protection from state/federal 

regulatory action (e.g., OSHA violations, etc.)

Considerations:  
• Continued remote work viable?
• # of employees at increased risk for 

developing complications from the virus
• # of employees who regularly come in 

contact with the public, etc.

Encouraging:

• Employee morale and retention– avoids 
difficult conversations.

• Avoids administrative challenge of 
administering disability and religious 
exemptions.

• Eliminates liability for disability failure-to-
accommodate or religious discrimination 
claims

• Mandate may be less important to protect 
against spread of virus in certain industries.

• Does not foreclose mandating in the future.
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Vaccination Policies:  Practical issues

• Whether mandatory or voluntary, employers need to 
ensure buy-in.  Develop clear workplace 
communications– explain why the policy is in place.  

• Consider tying vaccination requirement or 
encouragement to re-opening and/or return to 
“normal”, to emphasize the benefits.  

• If mandated, employers should pay for vaccines.



Vaccination Policies:  Practical issues (cont.)
• Incentivizing rather than mandating vaccination?

• Additional PTO
• Cash Bonus or Gift Cards;
• Paid leave for hours needed to get vaccine and/or covering extra paid sick 

time for side effects. Note:   American Rescue Plan provides tax credit for 
employers who provide paid leave to get vaccine or for complications 

• Should offer alternatives to individuals entitled to exemptions or race 
possible discrimination claims.  

• e.g., Kroger is offering $100 to employees who get vaccinated, and offering 
an educational safety course to those who cannot or will not get vaccinated.  



Vaccination Policies:  Practical issues (cont.)
•Consider staggering employees’ time off for 
vaccines (due to reports that some experience 
side effects.)

•Unionized workforces
• may be subject of mandatory bargaining.

•What is employer liability for vaccine policies?
•Waivers?  



Q&A
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Davis|Kuelthau, s.c.

Laurie E. Meyer
Employment and Litigation 

Attorney, Davis|Kuelthau, s.c.
lmeyer@dkattorneys.com

(414) 225-1419

Davis|Kuelthau, s.c. offers an array of innovative legal 
solutions to corporate, public, private and individual clients 
that range from small, midsized institutions to large 
municipalities and corporations. To help companies mitigate 
and manage risk during this unprecedented era, D|K has 
organized a multidisciplinary team to monitor and address 
the vast range of regulatory, litigation and transactional 
challenges faced by companies. Our daily summaries and 
webinar guidance are located 
at: https://www.dkattorneys.com/coronavirusguidance/
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