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Legal Issues Shaping the “New Normal”
• What has changed about the legal landscape that employers must confront?

• Shifting data security and privacy rules and requirements
• COVID-19: Vaccines, testing, masking
• EEOC updates 

• What changes about the employment relationship justify changing your legal strategies?
• Employees have more bargaining power
• Remote or flexible working relationships; employees in other states; tech and confidentiality 
• Inflation and disruptions to supply chains and customer relationships
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Recruiting, Hiring, Training, and Retention Strategies
• Recruiting and Hiring

• Online applications
• ATS, HRIS, eSign software
• Electronic authorization and disclosure forms
• Remote Form I-9 and E-Verify

• Training and Retention
• Virtual training tools or video conferencing software
• Collaboration tools to support connection, engagement, and company culture
• Managing productivity through clearly communicated expectations and goals
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Evolving Data Privacy and Security Requirements
• Evolving patchwork of state laws effective 2023-2024

• New state comprehensive data privacy laws effective 2023
• Colorado Privacy Act
• Virginia Consumer Data Protection Act

• California’s Privacy Rights Act will apply to Employee-related Data in 2023
• Wisconsin Assembly Bill 957

• Exempts employment data
• Would be effective 2024

• FTC Safeguards Rule expanded in October 2021 

• FTC Enforcement for government contractors: False Claims Act exposure for failing to abide by 
cybersecurity representations
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COVID-Related Changes to Employment Context 
• Supreme Court Decision on January 13, 2022

• No current requirements for all large employers to implement a vaccinate or test rule
• OSHA’s “General Duty” clause applies to all employers: Masking and Social Distancing; CDC Guidance
• OSHA is focusing on finalizing a permanent COVID-19 Healthcare Standard

• EEOC Updates
• COVID-19 may lead to or be a “disability” under federal law in certain circumstances
• Even if COVID is or caused a disability, employee/applicant not necessarily entitled to an 

accommodation
• If employee is no longer infectious, preventing them from returning to work based on myth/fear about 

COVID could risk violating the ADA

• Remote Work as Accommodations
• Working remotely may be an accommodation
• Current litigation testing boundaries; depends on the facts of each case
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CDC Guidance About Masking: “It Depends”
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Trends in Employer COVID Requirements (Vaccinations or Testing)

• Continue to evolve with CDC recommendations

• Four primary categories of employers
1. Employers in industries with safety requirements continuing vaccination mandates or regular testing 

protocol (e.g., healthcare)
2. Employers who complied early assuming OSHA’s emergency temporary standard (ETS) would go into 

effect and have now abandoned policies/protocols, leaving decisions to employees
3. Employers who opted to comply proactively and will continue with their testing policies despite 

Supreme Court decision (e.g., temperature checks, regular testing, self-reporting)
4. Employers who have continued with some level of “safety protections” (e.g., mask policy in some 

environments, free test kits for employees and their families)
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Shifting Best Practices to Confront the “New Normal”
• Employee Handbook Updates

• Remote Work Policy/Program
• Vaccination, Masking and Accommodations Policies
• Employer Technology Policy/Terms and Conditions
• Confidentiality Policy
• BYOD Policy
• Electronic Communications Policy
• Antitrust Compliance Policy/Program
• State by State Supplements or Revisions due to Remote Employees

• Develop and/or Update Agreements with Employees
• Employment Agreements
• Confidentiality
• Restrictive Covenant Agreements – Noncompete, Nonsolicitation
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Screening in a Tight Labor Market
• Review Job Descriptions and Requirements

• Job duties and responsibilities
• Experience and education necessary

• Create Position-Specific Screening Criteria
• Identify pain points and challenge status quo
• Employment and education requirements
• Criminal record matrices and individualized assessments

• Untapped Labor Markets
• Justice involved job seekers
• “Shesession”
• Neurodiverse individuals
• Remote work accommodations
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Fair Chance Employment
• Ban the Box Laws

• 37 states, 150+ cities and counties1

• Employers consider qualifications first

• Employer Benefits
• One-third of the workforce2

• Federal Work Opportunity Tax Credit

• SHRM Getting Talent Back to Work
• Toolkit – readiness, talent acquisition, onboarding, talent development, and talent mobility
• Free certificate for HR professionals and other leaders

• The Way Out
• Anti-bias platform connecting employers to justice involved job seekers
• Reduce recidivism through living wage jobs
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1Beth Avery and Han Lu, “Ban the Box: U.S. Cities, Counties, and States Adopt Fair Hiring Policies,” National Employment Law Project, www.nelp.org/publication/ban-the-box-fair-chance-hiring-state-and-local-guide.
2SHRM, “Building Better Opportunities for People with Criminal Records,” Getting Talent Back to Work, www.gettingtalentbacktowork.org.
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InCheck

For organizations seeking pre-employment background 
screening services, InCheck offers customized solutions, an easy, 
electronic ordering and reporting platform, and compliance 
guidance. Services include background checks, employment or 
education verifications, drug testing and occupational health 
services. For over 20 years InCheck has advised HR, talent 
management, and small businesses – offering best-in-class 
service for clients and their candidates.

inchecksolutions.com
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Reinhart Boerner Van Deuren s.c.

Reinhart Boerner Van Deuren is a full-service, business-oriented 
law firm. With nearly 200 lawyers, we serve as attorneys and 
business law counselors throughout the United States and 
internationally to public and privately held corporations, 
financial institutions, family-owned businesses, retirement 
plans, exempt organizations and individuals. Since 1894, we 
have relied on entrepreneurship, teamwork and dedicated 
service to help clients achieve their business goals.

reinhartlaw.com
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